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ORDER

PER N. K. BILLAIYA, AM:

This appeal by the assessee is preferred against the order of
the CIT(A)-10, New Delhi dated 04.08.2020 pertaining to A.Y.
2018-109.

2. The grievance of the assessee read as under :

1.  That in facts and circumstances of the case, the order

passed u/s. 250(6) of the Act by the Ld. CIT(A)-10 against



the Assessee holding that the claim of TDS by the
Assessee has been rightly disallowed by the DCIT (CPC)
Bengaluru, is wrong, passed without following due
process of law and in thus void ab initio, which needs to
be struck down.

2.  That in facts and circumstances of the case, the Ld.
CIT(A) has wrongly held that the Assessee should follow
up with the deductor and persuade the tax deducted at
source to enable the Assessee to get the credit of tax
deducted as this is illogical, without any sanctity of law
and thus the disallowance of tax deducted, needs to be
struck down.

3. That in facts and circumstances of the case, the Ld.
CIT(A) has wrongly held that the Assessee has merely
made assertions and does not have any corroborating
document or any supporting evidences available with the
Assessee to prove that the tenant of the Assessee
deducted tax at source out of rent payments made to the
Assessee as this is completely wrong and incorrect and
thus the order of the CIT(A) needs to be struck down.
Rs.52,200/ -

4.  That in facts and in circumstances of the case the
order of the CIT(A), by holding that, both, deduction of tax
and subsequent deposit of such tax by the deductor are
mandatory to give the credit of tax to the deductee, is bad
in law, incorrect and arbitrary and thus the disallowance

needs to be struck down.



5.  That in facts and in circumstances of the order of Ld.
CIT(A) is unjust, incorrect and arbitrary as he has not
followed the provisions of the Act and not followed various
judicial precedents of various higher courts in true letter
and spirit which are in favour of the Assessee and thus
the order of the Ld. CIT(A) needs to be struck down.
6. That in facts and circumstances of the case the order
of the Ld. CIT(A) is incorrect, unjust and bad in law as the
disallowance of TDS is a debatable issue and the same
cannot be disallowed in order u/s. 143(1) of the Act and
thus the disallowance needs to be struck down.
7. The appellant craves leave to add, alter amend, vary,
and/ or withdraw any or all of the above grounds of
Appeal.
3. The sum and substance of the grievance of the assessee is
that because the TDS deducted by the tenant amounting to
Rs.52200/- was not deposited in the Government account the AO

erred in recovering the amount from the assessee.

4.  Briefly stated the facts of the case are that the assessee has
let out its property to Mr. Rajeev Dhingra at a gross rent per
month of Rs.43500/- totaling to Rs.522000/-on which Mr.
Dhingra deducted tax at source @ 10% amounting to Rs.52200/-.
It is an undisputed fact that Mr. Dhingra did not deposit this
amount in the Government account and, therefore, the credit for

TDS was denied by the AO.



5. On such facts we cannot direct the AO to give the credit of

TDS the appeal of the assessee has to be dismissed.

6. However, in the interest of justice it would not be out of

place to quote following CBDT circular :-

No:- 275/28/2014-1T-(B)
Government of India
Ministry of Finance
Department of Revenue
Central Board of Direct Taxes

Dated New Delhi, the 1st June, 2015

To

[

The CCsIT (CCA)

Subject: Non-deposit of Tax Deducted at Source-regarding.
SirfMadam,

1. Grievances have been received by the Board from many taxpayers that in their cases the
deductor has deducted tax at source from payments made to them in accordance with the provisions
of Chapter-XVIl of the Income-tax Act, 1961 (hereafter the Act) but has failed to deposit the same
into the Government account leading fo denial of credit of such deduction of tax to these taxpayers
and consequent raising of demand.

2. As per Section 199 of the Act credit of Tax Deducted at Source is given to the person only if it is
paid to the Central Government Account. However, as per Section 205 of the Act the assessee shall
not be called upon fo pay the tax to the extent tax has been deducted from his income where the tax
fs deductible at source under the provisions of Chapter- XVIl. Thus the Act puts a bar on direct

demand against the assessee in such cases and the demand on account of tax credit mismatch
cannot be enforced coercively.

3. This may be brought to the notice of all the assessing officers in your region so that if the facts of
the case so justify, the assessees are not put at any inconvenience on account of default of deposit
of tax into the Government account by the deductor.

4. This issues with the approval of Chairperson, CBDT.

Yours faithfully

(SandeepSingh)
Under Secretary to the Govt. of india

7. In the light of the aforementioned CBDT circular, though we
have dismissed the appeal of the assessee, yet we direct the AO

not to take any recovery action for the outstanding tax liability



keeping in mind the mandate of aforestated CBDT circular. With

these directions the appeal is dismissed.

8. Decision announced in the open court on 17.07.2023.
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